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IN THE COURT OF SESSIONS  JUDGE, SONITPUR AT TEZPUR 

 

SESSIONS  CASE NO 12  OF 2017 

Under Section 302  of the IPC 

GR Case No. 3157 of 2016 

 

Present    :-        Sri Ashok Kumar Borah, AJS   

      Sessions Judge, Sonitpur 

      Tezpur. 

 

Prosecutor     :-        State of Assam   

       -vs- 

Accused    :-        Sri Rajib Boraik, 

      S/O Sri Durgaram Boraik 

       Vill-  Gormora, Mati khanda 

      P.S. – Missamari 

      Distt:- Sonitpur, Assam 

 

Date of framing Charge  :-        03-01-2017. 

    

Date of Recording Evidence  :-        11-01-2017, 25-01-2017 

       & 22-02-2017. 

       

Date of examination of  

accused u/s 313 of Cr.P.C  :-  22-02-2017 

      

Date of Argument   :-   22-02-2017 

 

Date of Judgment   :-   22-02-2017 

     

Counsel for the Prosecution  :-   Mr. H.P. Sedai,P.P 

    

Counsel for Accused    :-   Mr. A.K. Saikia,Advocate.  
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J  U  D  G  M  E  N  T 

   

1.  In this case accused Sri Rajib Boraik is put for trial for allegation of 

charge u/s 302 of the IPC.  

 

2.     The factual matrix according to FIR in brief is that on 15-09-2016 at 

about 6.10 p.m. while the informant’s father Abdul Awal, aged about 65 

years returned from Gormora centre to their house, some miscreants killed 

him by sharp weapon and lying in the road of Goramora and Pabhamari 

field. Hence, the prosecution case.     

 

3.  The ejahar was filed by Md. Saiful Islam before O/C Missamari Police 

station on 17-09-2016.  On receipt the ejahar, the  O/C Missamari  Police 

Station registered the case vide Missamari PS Case No. 113/16, u/s 302 of 

the IPC.   

 

4.    After completion of usual investigation, the O/C Missamari PS sent up 

the case for trial against the accused u/s 302/201 of the IPC. 

 

5.     On being produced the accused before this court, after hearing both 

the parties and on perusal of the record framed charge u/s 302 of the IPC 

against the accused Rajib Boraik. Particulars of the charge are read over 

and explain to accused to which he pleaded not guilty and claimed to be 

tried.  

6.  To substantiate the case, the prosecution has examined 9 witnesses 

including the Medical Officer.  Learned counsel for the accused submitted 

to close the evidence on the ground that none of the witnesses implicated 

the accused in any form in involving the murder of the deceased in the 

case.   I have heard the learned counsel of both sides.I have also perused 

the whole case record and the statement of the witnesses recorded so far. 

In considering the evidence tendered by PWs so far I think it will be futile 

to examine the Investigating Officer and even if examined the I.O. 

prosecution case would not develop. Speedy trial is the right of the accused 

person. As such, the prosecution evidence is closed. Statement of the 
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accused is recorded u/s 313 Cr.P.C. All the allegations made against the 

accused and the evidence appears against the accused are put before him 

for his explanation where he denied the allegation and declined to adduce 

defence evidence.  

7.  I have also heard the argument put forward by the learned 

counsels of both sides.   

 

8.     The point for decision in this case are that : 

1. Whether on or about 6.10 p.m. and after 6.10 a.m. of 

16-09-2016 at village Gormora, under Missamari P.S. 

accused committed murder by causing the death of Abdul 

Awal and thereby committed an offence punishable u/s 

302 of the IPC?   

 

  REASONS AND DECISIONS THEREFOR. 

9.      To arrive at a judicial decision, let me appreciate the evidence on 

record. 

 

10.   PW-1 Saiful Islam, stated that the incident occurred about three 

months ago. Deceased Abdul Awal was his father. On the day of incident, 

he went to his work. When he returned, he came to know that one person 

has been killed then he rushed to the place of occurrence i.e. in between 

Garmara and Pavamari paddy field.  At first he saw the mobile of his father 

and thereafter at a little distance his father was lying dead. He has seen 

the bicycle of his father was also on the body of his father. Thereafter 

someone had informed the police about the incident. Police came. On the 

next day, he filed the ejahar at Missamari Police station on being written by 

one person near the police station as per his dictation and he put  thumb 

impression thereon. He has handed over the mobile of his father to police. 

    In cross-examination, he admitted that no any documents seized by 

the I.O. regarding the mobile of his father.  

 

11.   PW-2, Sahidul Islam, stated that the incident occurred about three 

months ago. On the day of incident, at about 7 p.m. he heard that a 

murder was committed at Garmara. Then he rushed to the place of 
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occurrence and saw the deceased. He is not aware how the deceased died. 

Police has seized one dao from the house of Rajib Boraik. During that time 

accused was present. Ext. 1 is the said seizure list and Ext. 1(1) is his 

signature. Material Ext. 1 is the said dao by which it was seized through 

Ext.1.  

  In cross-examination, he admitted that he has not aware how the 

deceased died.           

 

12.    PW-3 Amir Hussain has stated that the incident occurred about four 

months ago.  On the day of incident, at evening, he heard that Abdul Awal 

has been murdered.  Then he rushed to the place of occurrence and saw 

the deceased with cut injuries. He is not aware how the deceased died.   

 

13.    PW- 4 Md. Harmuj Ali stated that the incident occurred about two 

months ago in the evening. On the day of incident, at evening, he heard that 

Abdul Awal has been murdered.  Then he rushed to the place of occurrence and 

saw the deceased with cut injuries on his back side of neck and front side of 

cheek. he saw a mobile phone lying near the deadbody of the deceased. Police 

seized the said mobile. Ext. 2 is the seizurelist and Ext. 2(1) is  his signature. 

Material Ext. 2 is the said mobile seized by police from the place of occurrence. He 

is not aware how the deceased died.            

 In cross-examination, he admitted that he cannot say that the 

Material ext. 2 is the said mobile which was seized by Ext. 2. 

 

14.      PW- 5 Md. Nijamuddin, stated before the court that the incident 

occurred about three/four months ago in the evening. On the day of 

incident, at evening, he heard that Abdul Awal has been murdered.  He 

saw a mobile phone lying near the deadbody of the deceased. Police seized 

the said mobile. Ext. 2 is the seizurelist and Ext. 2(2) is his signature. 

Material Ext. 2 is the said mobile seized by police from the place of 

occurrence.     

  During cross-examination, he admitted that he cannot say from 

where the police seized the said mobile. He does not know the name of the 

company of the mobile. This type of mobile available in the market.       
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15.   PW- 6 Sri Golap Barla, stated before the court that the incident 

occurred in the month of September of last year.  On the day of incident, at 

evening, he heard that a muslim man has been died who practices ayurvedic 

treatment.  After the incident, the accused was absconded. He knows that the 

accused was suffering from mental illness. In earlier occasion he was suffering 

from mental illness. His father was also suffering from mental illness. According to 

local public accused always shouted to kill anybody like mad person.   

  In cross-examination, he admitted that accused always loitering outside. 

He does not live at home. He did not know who has killed the deceased.   

 

16. PW 7. Dr. Hiranjan Saikia, stated that on 17-09-2016 he was posted 

as Sr. Medical & Health Officer at Kanaklata Civil Hospital, Tezpur and on 

that day in reference to Missamari PS GD Entry No. 372 dated 16-09-16 he 

has conducted the post mortem upon the deadbody of Abdul Awal, 65 

years, male. The deadbody was brought by UBC 687 Eshab Ali and Md. 

Ramjan Ali. On examination he found the following: 

 An average body built male deadbody and rigor mortis present.  

 Few numbers of incise cut injury in nose, neck and front side of 

neck, size 6” x 2” x 2” (length, breadth and depth), 4” x 2” x 1” etc.  

 Vertebra fractured on cervical spine.  

 The doctor opined that the cause of death is due to hemorrhagic 

hypovolumic shock as a result of injuries sustained by the deceased. The 

injuries are antemortem in nature.   

 

17. PW 8 Sri Babul Boraik stated that the accused is his own nephew. 

The incident occurred about two years ago. The accused used to reside in 

his house for three days.  

      

18. PW 9 Khairul Islam stated that he knows both the accused and the 

deceased. At that time he was the secretary of AMSO, Dhekiajuli and so he 

was informed about the incident.   

      

19.  These much is the evidence of the prosecution. As submitted by 

learned counsel for the accused as well as learned Public Prosecutor for the 

State, it has already stated that none of the witnesses stated anything 

against the accused as to involving in alleged killing of the deceased. 
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Therefore, the prosecution evidence was closed. In recording the 

statement u/s 313 Cr.P.C. accused totally denied his guilty. 

20. Keeping in mind the submissions advanced by learned counsels for 

both the parties, I am going to dispose of the case as follows. 

21. As here in this case, prosecution has examined all eight numbers of 

non official witnesses and one official witness i.e. Doctor was examined by 

the prosecution.  

22. PW 1, who is not an eye witness of the incident, is one son of the 

deceased. He stated that on the day of incident he went to his work. When 

he returned, he came to know that one person has been killed then he 

rushed to the place of occurrence i.e. in between Garmara and Pavamari 

paddy field.  At first he saw the mobile of his father and thereafter at a 

little distance his father was lying dead. He has seen the bicycle of his 

father was also on the body of his father. Thereafter someone had 

informed the police about the incident. Police came. On the next day, he 

filed the ejahar at Missamari Police station on being written by one person 

near the police station as per his dictation and he put thumb impression 

thereon but he has no way supported the prosecution case. Similarly, PW 2 

Sahidul Islam, PW 3 Amir Hussain, PW 4 Harmjul Ali, PW 5 Md. Nijamuddin 

and PW 6 Golap Barla stated nothing against the accused as to involving 

the accused in killing of the deceased. None of the aforesaid witnesses was 

eye witness to the occurrence. PW 2 stated that on being came to know 

about the incident, he rushed to the place of occurrence and saw the 

deceased. He clearly stated that he was not aware how the deceased died. 

He is one of the seizure witness. In his presence police seized the dao. Ext. 

1 is the seizurelist and Ext. 1(1) is his signature. Similarly, PW 3 Amir 

Hussain has stated nothing against the accused. He also on being came to 

know about the incident, rushed to the place of occurrence and saw the 

deadbody of the deceased with cut injury on the back side of the neck and 

front side. He also saw a mobile phone lying near the deadbody of the 

deceased. PW 4 Md. Harmuj Ali is also a seizure witness while police seized 

the mobile phone of the deceased. Similarly, PW 5 Md. Nijamuddin stated 

that on being came to know about the incident he rushed to the place of 

occurrence and saw the mobile phone lying near the deadbody of the 

deceased. He is also a seizure witness of mobile phone. PW 6 Golap Barla  
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also stated that on being came to know that one person belonging to 

muslim community has been died who practicing Ayurvedic treatment but 

after the incident the accused was absconded. He admitted that the 

accused was suffering from mental illness. In earlier occasion also he was 

also suffering from mental illness. His father was also suffering from mental 

illness. PW 8 and 9 stated nothing against the accused. Therefore, none of 

the non-official witnesses cited by the I.O. could have given any clue as to 

how the deceased was died. Despite that, there is no any circumstantial 

evidence to infer the accused in involving the killing of the deceased.  

 

23. Learned counsel for the accused vehemently argued that as per 

statement of PW 6 the accused was suffering from mental illness. In earlier 

occasions also he was suffering from mental illness. His father was also 

suffering from mental illness. According to local public accused always shouted 

to kill anybody like mad person but there is no evidence that it is the accused who 

killed the deceased. Besides, there is no any evidence that accused has any enmity 

or quarrel with the deceased to suspect the accused in killing of the deceased. 

Learned Public Prosecutor also conceded.  

 

24. It is a fact that there is no any eye witness to the occurrence though the 

prosecution has examined nine numbers of witnesses but none of the witnesses 

has supported the prosecution case against the accused in any manner. There is 

also no any circumstantial evidence in involving of killing of the deceased by the 

accused.  

25.  To prove the charge u/s 302 of the IPC, the prosecution must prove 

that –  

   (i) the death of a human being has actually taken place; 

  (ii) such death has been caused by, or in consequence of, 

the act of the accused;  

  (iii) such act was done with the intention of causing death; 

or it was done with the intention of causing such bodily injury as (a) the 

accused knew to be likely to cause death ; (b) was sufficient in the 

ordinary course of nature to cause death; or the accused caused death by 

doing an act known to him to be so imminently dangerous that it must in 

all probability  cause (a) death, or (b) such bodily injury as is likely to 
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cause death, the accused having no excuse for incurring the risk of causing 

such death or injury.” 

 

26. But as discussed above, prosecution has failed to prove any of the 

said ingredients. Under such circumstance, I am bound to hold that the 

accused is acquitted on benefit of doubt. Hence, accused Sri Rajib Boraik  

is acquitted on benefit of doubt and set his at liberty forthwith.   

27.   Send back the GR Case record being No. 3157/16 to the learned 

committal court along with a copy of this order. 

  Given under my Hand and Seal of this Court on this the 22nd day of 

February, 2017. 

  

 

             (A.K. Borah) 
    SESSIONS JUDGE,   
           SONITPUR: TEZPUR 

  

Dictated and corrected by me 

 

 

(A.K. Borah) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR  
   
 
Dictation taken and transcribed by me:   
 
( R. Hazarika), Steno     
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EXHIBITS. 

  Exhibit 1    :   Seizurelist 

  Exhibit 2    :   Ejahar 

Exhibit 3    :   Medical report.   

Material Ext.       

 M. Ext. 1    :   mobile phone.   

  

  

 

            (A.K. Borah) 
        SESSIONS JUDGE,   
                            SONITPUR: TEZPUR 
 

A  P  P  E  N  D I  X 

Prosecution Witness 

 Prosecution Witness No.1 :- Saiful Islam,   

 Prosecution Witness No.3 :- Sahidul Islam, 

 Prosecution Witness No.3 : Amir Hussain   

 Prosecution Witness No.4 :- Md. Harmuj Ali 

 Prosecution Witness No.5 :- Md. Nizamuddin. 

 Prosecution Witness No.6 :- Sri Golap Barla. 

 Prosecution Witness No.7 :- Dr. H. Saikia, M.O. 

 Prosecution Witness No.8 :- Sri Babul Boraik. 

 Prosecution Witness No.9 :- Md. Khairul Islam 

 


